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this case out of the statute of frauds are not shown to be of that positive and sub- 
stantial character required to bring this class of cases within the well recognized 
principles of equity jurisprudence, and, if they were, the evidence shows that the 
defendant could not perform the contract in suit even if required by the court to 
do so, and this is a bar to specific performance. 



Greever and Others v. Bank of Graham. — Decided at Wythe- 
ville, June 27, 1901. — Harrison, J. Absent, Buchanan, 3: 

1. Appeal and Error — Exclusion of evidence — Answer of witness. The refusal 
of a trial court to permit a witness to answer a question will not be considered in 
this court when the expected answer is not given, as the court cannot determine 
its materiality. 

2. Evidence — Relevancy— Declaration of officer of corporation. The declarations 
of the cashier of a bank made after the acceptance of a note by the bank, touching 
the conditions upon which the note was delivered to the bank, are irrelevant and 
immaterial, where it appears that he was not present when the negotiations took 
place. 

3. Instructions — Fully instructed — Different phases of defence — Cass at bar. 
Where there are but two phases of defence, and the jury has been fully informed 
by one instruction upon both, it is unnecessary to repeat in another instruction 
anything theretofore stated for the guidance of the jury with respect to either 
phase of defence. In the case at bar the plaintiffs in error could not have been 
prejudiced by the instructions given. 



Laurel Creek Coal & Coke Co. v. Browning and Othees. — 
Decided at Wytheville, June 27, 1901.— Whittle, J : 

1. Lessor and Lessee — Rights of way — Estoppel. The refusal of one of several 
joint lessors to sell to the lessee a right of way for a railway over other lands not 
leased does not estop such lessor from taking advantage of a provision in the 
lease rendering it void if a right of way for a railway to the leased premises was 
not obtained by condemnation or otherwise in a given time. The mere existence 
of a lease does not impose an obligation to grant the right of way, nor estop the 
lessor from a bona fide effort to protect his property from serious injury. 

2. Chancery Jurisdiction — Complete relief— Partition. When a court of 
equity acquires jurisdiction of a cause for any purpose, it will retain it and do 
complete justice between the parties, enforcing, if necessary, legal rights and ap- 
plying legal remedies to accomplishing that end. This is especially true in suits 
for partition. 

3. Chancery Practice — Cancellation — Failure of purpose of contract — Inability 
to perform. Where a contract has failed of its purpose by the default of one of the 
parties, occasioned by either his inability or unwillingness to comply with its pro- 
visions, a court of equity, having acquired jurisdiction of the parties and the 
subject matter, will not hesitate at the instance and for the relief of party not 
in default, to cancel the contract if it stands as a barrier in the way of doing com- 
plete justice in the cause. 



